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ABSTRACT
Interpretative Jurisdiction of the Constitutional Textsin Comparative
Law and its Obstacles in Qatari Law.

Dr. Hamad bin Hamid Al-Mayqa Al-Hababi, Assistant Professor of Public Law,
College of Law, Qatar University.

The Permanent Constitution of the State of Qatar of 2004 deals, in Article 140, with
assigning the role of adjudicating constitutional disputes related to the oversight of laws
and regulations to a single judicial authority, and Law No. 12 of 2008 came to authorize the
Supreme Constitutional Court with this inherent jurisdiction in addition to other competencies
under Article 12 of the same law is like the interpretation of laws if such laws raise a dispute
in application and not just a difference of opinion between the legislative and executive
authorities. Although the Constitutional Court Law has been suspended since the date of
its publication, it is assumed that the interpretative jurisdiction is lacking in the Qatari legal
system. However, the research concluded that the explanatory memorandum, which did not
appear to have been subjected to the founding referendum to which the constitution was
subjected, and its provisions were binding on all state authorities, except that the preamble
to the explanatory memorandum stated that what it went to in terms of interpretation is
considered in relation to the constitution “..a reference for the interpretation of its provisions...”
In addition to the foregoing, it is clear that the judiciary, represented by the Qatari Court of
Cassation, has not completely isolated itself from addressing the issue of constitutionality,
whether it is rooting for a legal principle, or rejecting the appeal of the appellant by not having
contact with the public order, and that if this defense was serious, the appellant would have
pushed it before a court the matter. The paper aims to determine the binding interpretation
of all state authorities in the absence of the role of the Supreme Constitutional Court in
the State of Qatar. In this regard, comparative models will be used, represented in the Arab
Republic of Egypt, the United States of America and the State of Kuwait, and the projection
of these models on the Qatari legal system. For this purpose, this comparative paper is divided
into four sections, preceded by the topic of clarifying the nature of interpretation in language
and terminology and distinguishing between different assumptions regarding the interpretive
jurisdiction, then followed by the legal basis for competence in interpreting constitutional
texts in comparative constitutional documents, followed by the trends of the constitutional
judiciary in interpreting the texts of the constitution in comparative models, then the paper
concludes with the introductions to constitutions and the interpretation of constitutional texts
in comparative models.

Key words: Interpretive jurisdiction, the Supreme Constitutional Court, the explanatory
memorandum, the preamble, the preamble, the oversight of the constitutionality of laws and
regulations, Article 140 of the Permanent Constitution of the State of Qatar of 2004.
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(33) Courts, Judges, And Politics: An Introduction To The Judicial Process 433 (Walter F. Murphy & C. Herman Pritchett Eds, 1961) Murphy Stated, “In Case The
Legislature Passes A Statute Which It Regards As Constitutional But Which The Supreme Court Regards As Unconstitutional, Whose View Is To Prevail?” Neal Devins
And Keith E. Whittington Further Explain Murphy’s Contributions As To Who Gets To Interpret The Constitution. See Neal Devins & Keith E. Whittington, Introduction
To Congress And The Constitution 1, 6 (Neal Devins & Keith E. Whittington Eds., 2005).

(3t4) Walter F. Murphy, Who Shall Interpret? The Quest For The Ultimate Constitutional Interpreter, 48 Rev. POL. 401, 401 (1986).

(35) Larry Kramer, The People Themselves: Popular Constitutionalism And Judicial Review (2004).

(36) Mark Tushnet, Taking The Constitution Away From The Courts (1999). See also, Louis Fisher, The Legislative Veto: Invalidated, It Survives, Law & Contemp. Probs.,
Autumn 1993, At 273.

(37) Louis Fisher, Constitutional Dialogues: Interpretation As Political Process (1988). See Also Louis Fisher, Constitutional Conflicts Between Congress And The
President (4th Ed., Univ. Press Of Kan. 1997) (1985); Louis Fisher, The Legislative Veto: Invalidated, It Survives, Law & Contemp. Probs., Autumn 1993, At 273.

(38) David P. Currie, The Constitution In Congress: Democrats And Whigs, 1829- 1861 (2005). See Also David P. Currie, The Constitution In Congress: The Federalist
Period, 1789-1801(1997); David P. Currie, The Constitution In Congress: The Jeffersonians, 18011829 (2001).

(39) J. Mitchell Pickerill, Constitutional Deliberation In Congress: The Impact Of Judicial Review In A Separated System (2004).

(40) Lee Epstein, Who Shall Interpret The Constitution, 84 TEX. L. REV. 1307, 1308 (2006).

(u1) Elizabeth Garrett & Adrian Vermeule, Institutional Design Of A Thayerian Congress, Neal Devins & Keith E. Whittington, Introduction to CONGRESS AND THE
CONSTITUTION 1, 6 (Neal Devins & Keith E. Whittington eds., 2005), At 242.
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(42) Louis Fisher, Constitutional Analysis By Congressional Staff Agencies, Neal Devins & Keith E. Whittington, Introduction To Congress And The Constitution 1, 6
(Neal Devins & Keith E. Whittington Eds., 2005). At 6873.

(43) Louis Fisher, Constitutional Analysis By Congressional Staff Agencies, Neal Devins & Keith E. Whittington, Introduction To Congress And The Constitution 1, 6
(Neal Devins & Keith E. Whittington Eds,, 2005), At 65-68.

(4t4) Louis Fisher, Constitutional Analysis By Congressional Staff Agencies, Neal Devins & Keith E. Whittington, Introduction To Congress And The Constitution 1, 6
(Neal Devins & Keith E. Whittington Eds., 2005), At 73-74.

(u45) Louis Fisher, Constitutional Analysis By Congressional Staff Agencies, Neal Devins & Keith E. Whittington, Introduction To Congress And The Constitution 1, 6
(Neal Devins & Keith E. Whittington Eds., 2005) At 7577.

(46) Louis Fisher, Constitutional Analysis By Congressional Staff Agencies, Neal Devins & Keith E. Whittington, Introduction To Congress And The Constitution 1, 6
(Neal Devins & Keith E. Whittington Eds., 2005), At 77-81.

(47) John C. Yoo, Lawyers In Congress, Neal Devins & Keith E. Whittington, Introduction to CONGRESS AND THE CONSTITUTION 1, 6 (Neal Devins & Keith E.
Whittington eds,, 2005), At 131.

(48) Bruce G. Peabody, Congressional Attitude Toward Constitutional Interpretation, Neal Devins & Keith E. Whittington, Introduction to CONGRESS AND THE
CONSTITUTION 1, 6 (Neal Devins & Keith E. Whittington eds., 2005).

(49) Id. At 51.

(50) Id. At 51.

(51) Keith E. Whittington, Hearing About The Constitution In Congressional Committees, Neal Devins & Keith E. Whittington, Introduction to Congress And The
Constitution 1, 6 (Neal Devins & Keith E. Whittington eds,, 2005), At 87, 105.
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(87) See Larry Alexander & Frederick Schauer, On Extrajudicial Constitutional Interpretation, 110 Harv. L. Rev. 1359 (1997) (Challenging The Thesis That Nonjudicial Officials Do
Not Need To Treat Supreme Court Opinions As Authoritative In Order To Comply With Their Duty To Obey The Constitution); Scott E. Gant, Judicial Supremacy And Nonjudicial
Interpretation Of The Constitution, 24 HASTINGS CONST. LQ. 359 (1997) (Defending A Constrained, But Independent, Role For Non-Judicial Actors In Constitutional
Interpretation); Mark V. Tushnet, The Constitution Outside The Courts: A Preliminary Inquiry, 26 Val. U. L. Rev. 437 (1992) (Exploring The Congressional Response To Texas V.
Johnson, 491U.S. 397 (1989) Striking Down Texas Ban On Flag Burning); Herbert Wechsler, The Courts And The Constitution, 65 Colum. L. Rev. 1001, 1008 (1965) (Developing
Lincoln's Observation That Resistance To Constitutional Decisions Gives The Courts A Chance To Reconsider. But, {W]Hen That Chance Has Been Exploited And Has Run Its
Course, With Reaffmnation Rather Than Reversal Of Decision, Has Not The Time Arrived When Its Acceptance Is Demanded, Without Insisting On Repeated Litigation?”).
(88) See Also Michael ). Klarman, Brown And Lawrence (And Goodridge), 104 Mich. L. Rev. 431, 481(2005) (Observing That The Actions Of The Mayors Made Them
Locally Popular, “Much As Southern Governors Such As Orval Faubus And George Wallace Became Virtually Unbeatable Politically By Defying Federal-Court Integration
Orders After Brown.”).
(89) Sylvia A. Law, Who Gets To Interpret The Constitution - The Case Of Mayors And Marriage Equality, 3 Stan. ). CR. & C.L. 1,28 (2007).
(90) People V. West, 780 N.Y.S.2d 723 (Just. Ct. New Paltz, 2004); People V. Greenleaf, 780 N.Y.S.2d 899, 899 (Just. Ct. New Paltz 2004).
(91) Lockyer V. City & County Of S.F, 95 P.3d 459, 465-66 (Cal. 2004) (Describing The Superior Court's Ruling).
(92) Cooper V. Eugene Sch. Dist. No. 4), 723 P.2d 298 (Or. 1986).
(93) Lockyer, 95 P.3d 459.
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ole Brown v. Board of Education duad) Edwin Messe slell L",c_\AJI sguiwl 1986 sle oo

(NLY. Op. Atty Gen, Informal Opinion No. 1, At 1:2 (March 3, 2004 2004 (94)

.Kathianne Boniello, Ulster Wins Appeal To Prosecute Over Gay Vows, POUGHKEEPSIE J,, Feb. 3, 2005, At 1(95)
(96) Cooper V. Aaron, 358 US. 1,9 (1958).
(97) See Aaron V. Cooper, 257 F.2d 33, 3538 (8th Cir. 1958). Faubus, Who Was Elected Governor Six Times And Served From 1954 Until 1966, Was Defeated After The Adoption Of The
Voting Rights Act Of 1965. He Continued To Run For Governor, Unsuccessfully, Until He Was Defeated By Bill Clinton In 1986. In The 1970s, In Financial Distress, He Was Forced To Sell
His Home And Take A Job As A Bank Clerk In Huntsville, Ark. Orville Faubus, The Anything Arkansas Encyclopedia, Http://Www.Anythingarkansas.Com/Arkapedia/Pedia/Orvalfaubus/.
(98) Aaron, 257 F.2d At 36.
(99) Cooper, 358 US. At 12.
(100) Cooper, 358 U.S. At 13.
(101) Cooper, 358 U.S. At 13.

(102) Cooper, 358 US. At 18. The Court Stated That “‘Declared The Basic Principle That The Federal Judiciary Is Supreme In The Exposition Of The Law Of The Constitution, And That Principle Has Ever
Since Been Respected By This Court And The Country As A Permanent And Indispensable Feature Of Our Constitutional System. It Follows That The Interpretation Of The Fourteenth Amendment
Enunciated By This Court In The Brown Case Is The Supreme Law Of The Land...Every State Legislator And Executive And Judicial Officer Is Solemnly Committed By Oath... “To Support This Constitution."

(103) Laurence H. Tribe, American Constitutional Law 255 N. 10 (3d Ed. 2000).
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(104) Edwin Meese, The Law Of The Constitution, 61 Tul. L. Rev. 979 (1987). See Also, Sylvia A. Law, Who Gets To Interpret The Constitution - The Case Of Mayors And
Marriage Equality, 3 Stan. ). CR. & C.L. 1,30 (2007).

(105) See Also, Sylvia A. Law, Who Gets To Interpret The Constitution - The Case Of Mayors And Marriage Equality, 3 Stan. J. CR. & C.L. 1,30 (2007).

(106) Edwin Meese, The Law Of The Constitution, 61 Tul. L. Rev. 984 (1987).

(107) Edwin Meese, The Law Of The Constitution, 61 Tul. L. Rev. 984 (1987). Abraham Lincoln, Speech During The Lincoln-Douglas Senatorial Campaign (Oct. 1858), In 3 The Collected
Works Of Abraham Lincoln 255 (Basler Ed. 1953); Abraham Lincoln, First Inaugural Address (Mar. 4, 1861), In 6 Messages And Papers Of The Presidents 5, 910 (Richardson Ed. 1897).
(108) Thomas Jefferson, Letter To Abigail Adams (Sept. 11, 1804) , In 8 The Writings Of Thomas Jefferson 310 (Ford Ed. 1897) (“The Judges, Believing The Law
Constitutional, Had A Right To Pass A Sentence Of Fine And Imprisonment; Because That Power Was Placed In Their Hands By The Constitution. But The Executive,
Believing The Law To Be Unconstitutional, Was Bound To Remit The Execution Of It; Because That Power Has Been Confided To Him By The Constitution.”).

(109) Andrew Jackson, Veto Message, (July 10, 1832) , In 2 Messages and Papers Of The Presidents 576, 581-83 (Richardson Ed. 1896). The Supreme Court Had Upheld
The Constitutionality Of The Bank In M'culloch V. Maryland, 17 U.S. 316 (1819).

(110) See Stuart Taylor, Liberties Union Denounces Meese, N.Y. Times, Oct. 24, 1986, At A 17 (Quoting Eugene C. Thomas, The President Of The American Bar Association,
Saying That Supreme Court Decisions Are Indeed The Law Of The Land And That “Public Officials And Private Citizens Alike Are Not Free Simply To Disregard Their Status As
Law.). Ira Glasser, Executive Director Of The American Civil Liberties Union, Described Meese's Speech As “An Invitation To Lawlessness.” Id.; See Also Paul Brest, Meese, The
Lawman, Calls For Anarchy, N.Y. TIMES, Nov. 2, 1986, § 4 At 23; Anthony Lewis, Law Or Power, N.Y. Times, Oct. 27, 1986, At A23 (Quoting Yale President, Benno Schmidt,
Saying That Meese Was Taking The Country On A “Disastrous Course’); Dan Ostrow, View That Court Doesn't Make Law Is Scorned, L.A. Times, Oct. 24,1986, § 1, At 1.

(111) See Michael ). Klarman, Brown And Lawrence (And Goodridge), 104 Mich. L. Rev. 442, 449 (2005) (Observing That The Actions Of The Mayors Made Them Locally
Popular, “Much As Southern
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(112) Sylvia A. Law, Who Gets To Interpret The Constitution - The Case Of Mayors And Marriage Equality, 3 Stan. ). CR. & C.L. 1, 31(2007).

(113) Sylvia A. Law, Who Gets To Interpret The Constitution - The Case Of Mayors And Marriage Equality, 3 Stan. ). CR. & C.L. 1, 31(2007).

(114) As Attorney General From 1985 To 1988, Meese “‘Developed Comprehensive And Detailed Constitutional Positions At Odds With Supreme Court Precedent On A Broad Range Of Issues, Including
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(146) 197. US. 11 (1905).

(147) The Defendant Claimed That The Statute Was “In Derogation Of The Rights Secured... By The Preamble To The Constitution Of The United States, And Tended
To Subvert And Defeat The Purposes of The Constitution As Declared In lts Preamble” 197. U.S. At 13-14
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(148) 197. US. 11, 22 (1905).

(149) 1.). Story, Commentaries on the Constitution of the United States § 462 (2d Ed. 1851).

(150) 1. J. Story, Commentaries on the Constitution of the United States § 462, 459, At 326 (2d Ed. 1851). Story stated that “[I]t is an admitted maxim in the ordinary course
of the administration of justice, that the preamble of a statute is a key to open the mind of the makers, as to the mischiefs, which are to be remedied, and the objects, which are
to be accomplished by the provisions of the statute.” In addition, He pointed out to the Fact That “We Must Guard Ourselves against an Error, Which Is Too Often Allowed to
creep into the discussions upon this subject. The preamble... Cannot confer any power perse... Its true office is to expound the nature, and extent, and application of the powers
actually conferred by the constitution, and not substantively to create them.” See J. Story, Commentaries on The Constitution of The United States § 462, At 326 (2d Ed. 1851)
Accord TW. Willoughby, The Constitutional Law Of The United States § 37, At 62 (1929) (“the value of the preamble to the constitution for purposes of construction is similar
to that given to the preamble of an ordinary statute. It may not be relied upon for giving to the body of the instrument a meaning other than that which its language plainly
imports, but may be resorted to in cases of ambiguity, where the intention of the framers does not clearly and definitely appear... That the preamble may not be resorted to as
a source of federal authority is so well established as scarcely to need the citation of authorities.” Jacobson V. Massachusetts, 197 U.S. At 22.

(151) 2 U.S. (2 Dali,) 419 (1793). See Also, Dan Himmelfarb, The Preamble In Constitutional Interpretation, 2 Seton Hall Const. LJ. 127, 130131 (1991).

(152) The Declaration of Independence Para. 2 (U.S. 1776). See generally W. Berns, Taking the Constitution Seriously (1987) (arguing that constitution must be
understood in light of principles of declaration); H. Jaffa, American Conservatism and the American Founding (1984).
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(153) Articles of Confederation, Mar. 1, 1781, Art. I11 (“the said states hereby severally enter into a firm league of friendship with each other, for their common defence, the
security of their liberties, and their mutual and general welfare..").
(154) Brutus Stated That “The Judicial Power Will Operate To Effect.. What Is Evidently The Tendency Of The Constitution:.. An Entire Subversion Of The Legislative,
Executive And Judicial Powers Of The Individual States... This Constitution Gives Sufficient Colour For Adopting A [Broad] Construction, If We Consider The Great End And
Design It Professedly Has In View-These Appear [In] Its Preamble... The Design Of The System Is Here Expressed, And It Is Proper To Give Such A Meaning To The Various
Parts, As Will Best Promote The Accomplishment Of The End... See Essays Of Brutus No. 11(Jan. 31,1788), In 2 The Complete Anti-Federalist 417, 420-21 (H. Storing Ed. 1981).
(155) 1 W. Crosskey, Politics And The Constitution In The History Of The United States 374, 37879 (1953).
(156) Chisholm v. Georgia, 2 U.S. 419 (1793).

34434l (21985 diplae dubs «ugsl 8 )giwall plaill Gilaall Jsle .5 yhil (157)
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